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(c) All producer eligibility is subject 
to the availability of funds and an ap-
plication may be denied for any reason. 

[69 FR 10302, Mar. 4, 2004. Redesignated and 
amended at 75 FR 70088, Nov. 17, 2010] 

§ 701.105 Land eligibility. 
(a) For land to be eligible, the Dep-

uty Administrator must determine 
that land that is the subject of the cost 
share: 

(1) Will have new conservation prob-
lems caused as a result of a natural dis-
aster that, if not treated, would: 

(i) Impair or endanger the land; 
(ii) Materially affect the productive 

capacity of the land; 
(iii) Represent unusual damage that, 

except for wind erosion, is not of the 
type likely to recur frequently in the 
same area; and 

(iv) Be so costly to repair that Fed-
eral assistance is or will be required to 
return the land to productive agricul-
tural use. Conservation problems exist-
ing prior to the disaster are not eligi-
ble for cost-share assistance. 

(2) Be physically located in a county 
in which the ECP has been imple-
mented; and 

(3) Be one of the following: 
(i) Land expected to have annual ag-

ricultural production, 
(ii) A field windbreak or a farmstead 

shelterbelt on which the ECP practice 
to be implemented involves removing 
debris that interferes with normal 
farming operations on the farm and 
correcting damage caused by the dis-
aster; or 

(iii) A farm access road on which de-
bris interfering with the normal farm-
ing operation needs to be removed. 

(b) Land is ineligible for cost share if 
the Deputy Administrator determines 
that it is, as applicable: 

(1) Owned or controlled by the United 
States; 

(2) Owned or controlled by States, in-
cluding State agencies or other polit-
ical subdivisions of a State; 

(3) Protected by a levee or dike that 
was not effectively and properly func-
tioning prior to the disaster, or is pro-
tected, or intended to be protected, by 
a levee or dike not built to U.S. Army 
Corps of Engineers, NRCS, or com-
parable standards; 

(4) Adjacent to water impoundment 
reservoirs that are subject to inunda-
tion when the reservoir is filled to ca-
pacity; 

(5) Land on which levees or dikes are 
located; 

(6) Subject to frequent damage or 
susceptible to severe damage according 
to paragraph (c) of this section; 

(7) Subject to flowage or flood ease-
ments and inundation when water is 
released in normal operations; 

(8) Between any levee or dike and a 
stream, river, or body of water, includ-
ing land between two or more levees or 
dikes; 

(9) Located in an old or new channel 
of a stream, creek, river or other simi-
lar body of water, except that land lo-
cated within or on the banks of an irri-
gation canal may be eligible if the Dep-
uty Administrator determines that the 
canal is not a channel subject to flood-
ing; 

(10) In greenhouses or other confined 
areas, including but not limited to, 
land in corrals, milking parlors, barn 
lots, or feeding areas; 

(11) Land on which poor farming 
practices, such as failure to farm on 
the contour, have materially contrib-
uted to damaging the land; 

(12) Unless otherwise provided for, 
not considered to be in annual agricul-
tural production, such as land devoted 
to stream banks, channels, levees, 
dikes, native woodland areas, roads, 
and recreational uses; or 

(13) Devoted to trees including, but 
not limited to, timber production. 

(c) To determine the likely frequency 
of damage and of the susceptibility of 
the land to severe damage under para-
graph (b)(6) of this section, FSA will 
consider all relevant factors, including, 
but not limited to, the location of the 
land, the history of damage to the 
land, and whether the land was or 
could have been protected by a func-
tioning levee or dike built to U. S. 
Army Corps of Engineers, NRCS, or 
comparable standards. Further, in 
making such determinations, informa-
tion may be obtained and used from 
the Federal Emergency Management 
Agency or any other Federal, State (in-
cluding State agencies or political sub-
divisions), or other entity or individual 
providing information regarding, for 
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example, flood susceptibility for the 
land, soil surveys, aerial photographs, 
or flood plain data or other relevant in-
formation. 

[69 FR 10302, Mar. 4, 2004. Redesignated at 75 
FR 70088, Nov. 17, 2010] 

§§ 701.106–701.109 [Reserved] 

§ 701.110 Qualifying minimum cost of 
restoration. 

(a) To qualify for assistance under 
§ 701.103(a), the eligible damage must be 
so costly that Federal assistance is or 
will be required to return the land to 
productive agricultural use or to pro-
vide emergency water for livestock. 

(b) The Deputy Administrator shall 
establish the minimum qualifying cost 
of restoration. Each affected State may 
be allowed to establish a higher min-
imum qualifying cost of restoration. 

(c) A producer may request a waiver 
of the qualifying minimum cost of res-
toration. The waiver request shall doc-
ument how failure to grant the waiver 
will result in environmental damage or 
hardship to the producer and how the 
waiver will accomplish the goals of the 
program. 

[69 FR 10302, Mar. 4, 2004; 69 FR 22377, Apr. 26, 
2004. Redesignated and amended at 75 FR 
70088, Nov. 17, 2010] 

§ 701.111 Prohibition on duplicate pay-
ments. 

(a) Duplicate payments. Participants 
are not eligible to receive funding 
under the ECP for land on which the 
participant has or will receive funding 
under: 

(1) The Wetland Reserve Program 
(WRP) provided for in 7 CFR part 1467; 

(2) The Emergency Wetland Reserve 
Program (EWRP) provided for in 7 CFR 
part 623; 

(3) The Emergency Watershed Protec-
tion Program (EWP), provided for in 7 
CFR part 624, for the same or similar 
expenses. 

(4) Any other program that covers 
the same or similar expenses so as to 
create duplicate payments, or, in ef-
fect, a higher rate of cost share than is 
allowed under this part. 

(b) Refund. Participants who receive 
any duplicate funds, payments, or ben-

efits shall refund any ECP payments 
received. 

[69 FR 10302, Mar. 4, 2004, as amended at 71 
FR 30265, May 26, 2006. Redesignated at 75 FR 
70088, Nov. 17, 2010] 

§ 701.112 Eligible ECP practices. 
(a) Cost-share assistance may be of-

fered for ECP practices to replace or 
restore farmland, fences, or conserva-
tion structures to a condition similar 
to that existing before the natural dis-
aster. No relief under this subpart shall 
be allowed to address conservation 
problems existing before the disaster. 

(b) The practice or practices made 
available when the ECP is imple-
mented shall be only those practices 
authorized by FSA for which cost-share 
assistance is essential to permit ac-
complishment of the program goals. 

(c) Cost-share assistance may be pro-
vided for permanent vegetative cover, 
including establishment of the cover 
where needed, only in conjunction with 
eligible structures or installations 
where cover is needed to prevent ero-
sion and/or siltation or to accomplish 
some other ECP purpose. 

(d) Practice specifications shall rep-
resent the minimum levels of perform-
ance needed to address the ECP need. 

[69 FR 10302, Mar. 4, 2004. Redesignated and 
amended at 75 FR 70088, Nov. 17, 2010] 

§§ 701.113–701.116 [Reserved] 

§ 701.117 Average adjusted gross in-
come limitation. 

To be eligible for payments issued 
from the $16 million provided under the 
U.S. Troop Readiness, Veterans’ Care, 
Katrina Recovery, and Iraq Account-
ability Appropriations Act, 2007 (Pub. 
L. 110–28, section 9003), each applicant 
must meet the provisions of the Ad-
justed Gross Income Limitations at 7 
CFR part 1400 subpart G. 

[72 FR 45880, Aug. 16, 2007. Redesignated at 75 
FR 70088, Nov. 17, 2010] 

§§ 701.118–701.125 [Reserved] 

§ 701.126 Maximum cost-share percent-
age. 

(a) In addition to other restrictions 
that may be applied by FSA, an ECP 
participant shall not receive more than 
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